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JUSTICE COMMITTEE 
 

AGENDA 
 

5th Meeting, 2014 (Session 4) 
 

Tuesday 4 February 2014 
 
The Committee will meet at 9.30 am in Committee Room 1. 
 
1. Subordinate legislation: The Committee will take evidence on the Proceeds of 

Crime Act 2002 (Disclosure of Information to and by Lord Advocate and 
Scottish Ministers) Amendment Order 2014 [draft] from— 

 
Roseanna Cunningham, Minister for Community Safety and Legal Affairs; 
 
Alastair Hamilton, Policy Officer, Organised Crime Unit, and Carla McCloy-
Stevens, Lawyer, Directorate for Legal Services, Scottish Government. 
 

2. Subordinate legislation: Roseanna Cunningham (Minister for Community 
Safety and Legal Affairs) to move— 

 
S4M-08881—That the Justice Committee recommends that the Proceeds 
of Crime Act 2002 (Disclosure of Information to and by Lord Advocate and 
Scottish Ministers) Amendment Order 2014 [draft] be approved. 
 

3. Tribunals (Scotland) Bill: The Committee will consider the Bill at Stage 2 (Day 
1). 

 
4. Criminal Justice (Scotland) Bill (in private): The Committee will consider a 

revised draft Stage 1 report. 
 
 

Irene Fleming 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: irene.fleming@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda items 1 and 2  

Paper by the clerk 
 

J/S4/14/5/1 

Proceeds of Crime Act 2002 (Disclosure of Information to 
and by the Lord Advocate and Scottish Ministers) 
Amendment Order 2014 [draft]  
 

  

Agenda item 3  

Copy of the Bill and accompanying documents  
 

  

Agenda item 4  

Private paper 
 

J/S4/14/5/2 (P) 

Private paper 
 

J/S4/14/5/3 (P) 

Copy of the Bill, accompanying documents and SPICe 
briefing  
 

  

Written submissions received on the Bill  
 

  

 

http://www.legislation.gov.uk/sdsi/2014/9780111022306/contents
http://www.legislation.gov.uk/sdsi/2014/9780111022306/contents
http://www.legislation.gov.uk/sdsi/2014/9780111022306/contents
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/65155.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/65155.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/66584.aspx
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Justice Committee 
 

5th Meeting, 2014 (Session 4), Tuesday 4 February 2014 
 

Subordinate legislation 
 

Note by the clerk 
 

Purpose 
 
1. This paper invites the Committee to consider the following affirmative instrument: 
 

 Proceeds of Crime Act 2002 (Disclosure of Information to and by Lord 
Advocate and Scottish Ministers) Amendment Order 2014 [draft] 

 
Proceeds of Crime Act 2002 (Disclosure of Information to and by Lord Advocate 

and Scottish Ministers) Amendment Order 2014 [draft] 
 
Purpose of instrument 
 
2. This draft Order was laid under the Proceeds of Crime Act 2002. 
 
3. The aim of the instrument is to enable the Crown Office and Procurator Fiscal 
Service (COPFS) and the Civil Recovery Unit (CRU) to disclose information to the Law 
Society of Scotland in appropriate cases, and allow the Council of the Law Society to 
more effectively discharge its functions as a supervisory authority under the Money 
Laundering Regulations 2007. 
 
4. Further details on the purpose of the instrument can be found in the policy note in 
the Annexe to this paper and an electronic copy of the instrument is available at:  
http://www.legislation.gov.uk/sdsi/2014/9780111022306/contents 
 
Consultation 
 
5. The policy note explains that while there is no statutory requirement to consult 
before making an Order under section 441(9) of the Proceeds of Crime Act 2002, the 
LSS, the Scottish Legal Complaints Commission, the COPFS and the CRU were 
consulted and are all fully supportive of the proposals. 
 
Delegated Powers and Law Reform Committee consideration 
 
6. The Delegated Powers and Law Reform Committee considered this instrument at 
its meeting on 14 January 2014 and agreed that it did not need to draw the attention of 
the Parliament to it on any grounds within its remit.  
 
Justice Committee consideration 
 
7. The Justice Committee is required to report to the Parliament on this instrument 
by 24 February 2014. 
 
8. The instrument is subject to affirmative procedure (Rule 10.6. of Standing 
Orders). The Minister for Community Safety and Legal Affairs has lodged motion 

http://www.legislation.gov.uk/sdsi/2014/9780111022306/contents


 
J/S4/14/5/1 

 

2 

S4M-08881 proposing that the Committee recommends the approval of the 
instrument. The Minister will attend the Committee meeting on 4 February to answer 
any questions on the instrument, and then, under a separate agenda item, will be 
invited to speak to and move the motion for approval. It is for the Committee to decide 
whether or not to agree to the motion, and then to report to the Parliament accordingly 
by 24 February 2014.  
 
9. The Parliament will then be invited to approve the instrument. 
 
10. The Committee is asked to delegate to the Convener authority to approve 
the report for publication. 
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ANNEXE 
 

Policy Note 
 

Proceeds of Crime Act 2002 (Disclosure of Information to and by Lord Advocate 
and Scottish Ministers) Amendment Order 2014 

 
1. The above instrument was made in exercise of the powers conferred by section 
441(9) of the Proceeds of Crime Act 2002 (“POCA”). The instrument is subject to the 
affirmative procedure.  
 
Policy Objectives  
 
2. Tackling serious organised crime is a top priority for the Scottish Government. It 
will continue to pursue a multi-agency approach to map and target individuals and 
groups responsible for harming communities through organised crime, and apply 
POCA so as to seize assets obtained through criminal activity. This Order is aimed at 
strengthening POCA as it applies to Scotland. 
 
3. POCA confers functions on the Lord Advocate, in relation to the confiscation of 
the proceeds of crime under Part 3, and on the Scottish Ministers, in relation to the 
civil recovery of the proceeds of unlawful conduct under Part 5.  The Crown Office and 
Procurator Fiscal Service (COPFS) and the Civil Recovery Unit (CRU) carry out these 
functions on behalf of the Lord Advocate and the Scottish Ministers, respectively. 

 
4. Under section 441(2) of POCA, the Lord Advocate and the Scottish Ministers 
can disclose information which they obtain in connection with their respective functions 
under POCA for certain purposes. These purposes generally relate to the exercise of 
public functions (for example, criminal investigative and prosecutorial functions).   
 
5. Section 441(9) of POCA gives the Scottish Ministers the power to designate 
further functions which they think are of a public nature and for the purposes of which 
information may be disclosed. The functions so designated are contained in article 3 of 
the Proceeds of Crime Act 2002 (Disclosure of Information to and by Lord Advocate 
and Scottish Ministers) Order 2003 (“the principal Order”). These are: (a) protecting 
public health, and (b) the functions of certain bodies under the Financial Services and 
Markets Act 2000.  

 
6. There have been cases where the CRU and COPFS, in exercising functions 
under POCA, have obtained information which suggests that a solicitor has 
contravened the rules of conduct of that profession in a way that falls short of criminal 
conduct. POCA does not currently provide for the disclosure of that information to the 
appropriate regulator, the Law Society of Scotland (LSS), for the purposes of 
considering whether disciplinary action should be taken against the solicitor 
concerned. As it is important to ensure that consumers of legal services provided by 
solicitors are protected, the purpose of this Order is to remedy this.     
 
7. Accordingly, the Order amends the principal Order to designate the regulatory 
functions of the Council of the LSS as defined by sections 3F and 3G of the Solicitors 
(Scotland) Act 1980, and the LSS’ functions as a supervisory authority under the 
Money Laundering Regulations 2007, as public functions for the purposes of which 
information obtained by COPFS and the CRU may be disclosed.  



 
J/S4/14/5/1 

 

4 

  
8. This will enable COPFS and the CRU to disclose information to the LSS in 
appropriate cases, and allow the Council of the LSS to investigate whether 
professional misconduct has taken place.  It will also allow the LSS to more effectively 
discharge its functions as a supervisory authority under the Money Laundering 
Regulations 2007. Making this legislative change provides a further opportunity to 
disrupt the operation of organised crime groups in Scotland.  
 
Consultation  
 
9. There is no statutory requirement to consult before making an Order under 
section 441(9) of POCA. However, the LSS, the Scottish Legal Complaints 
Commission, COPFS and the CRU were consulted on the proposal for this Order, and 
are all fully supportive of it. 
 
Impact Assessments 
 
10. An equality impact assessment has not been completed because the Order 
enables information to be shared, and has no impact in itself on any of the equalities 
groups.  A ‘No EQIA required declaration’ form is attached at Annexe A.  As there are 
no impacts on the private, public or voluntary sectors, or on the environment or on 
environmental issues, no Business and Regulatory Impact Assessment or Strategic 
Environmental Assessment is required to support the Order.  
 
Financial Effects  
 
11. The Cabinet Secretary for Justice has confirmed that a BRIA is not required, as 
the instrument has no financial effects on the Scottish Government, local government 
or on business. 
 
Scottish Government 
Safer Communities Directorate 
18 December 2013 
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Annexe A 

 
EQUALITY IMPACT ASSESSMENT NOT REQUIRED DECLARATION 

 
Policy title 
 

The Proceeds of Crime Act 2002 (Disclosure of 
Information to and by Lord Advocate and 
Scottish Ministers) Amendment Order 2014 

Which National Outcome(s) does 
the policy contribute to? 
 

We live our lives safe from crime, disorder and 
danger 

Directorate: Division: team 
 

Safer Communities, Police, Organised Crime Unit 

Policy lead responsible for taking 
the decision 

Alastair Hamilton 

 
Please record why you are not carrying out an EQIA and what your justification is for 
making that decision. 
 
The Policy does not affect individuals’ access to any services or functions and has no 
impact on  their employment. 
 
The policy will potentially have a very minimal or no additional cost to the public purse 
as it will be part of the day to day work already being carried out.   
 
The policy does not impact on any other policy which affects people. 
 
 
 
I confirm that the decision to not carry out an EQIA has been authorised by: 
 

Name and job title of Deputy Director (or 
equivalent) 

Date authorisation given 
 

Gillian Russell 
Head of Police Division 
 

 
 

 
16 December 2013 
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